
(

Furthermore, given the fact that Smith was a co

owner, with Tarkenton, of WBTR-FM, there is no plausible

reason why he would have asked Jenks to file his

counterproposal, other than as an effort to block Design's

upgrade. As shown on Exhibit B hereto, a new station

operating on the channel proposed for Bowdon would provide

primary service to a substantial portion of the area served

by WBTR-FM and, thus, would compete directly with WBTR-FM

both for audience and advertising revenues. It would have

been directly contrary to the interests of Smith and

Tarkenton to call anyone's attention to the opportunity to

file a proposal to allot a channel to the Bowdon facility

unless they were in a position to control the party filing

the proposal and could ensure that the proponent would

dismiss the proposal when and if dismissal suited their ends.

Such a purpose might be blocking a competitor's upgrade

proposal of pressuring the party seeking the upgrade to sell

his facilities to Tarkenton at a low price, when compared

with the potential of an upgraded facility.

Tarkenton's propensity to misuse the Commission's

processes establishes the likelihood that he would have

arranged to have a Bowdon counterproposal filed to misuse

those processes again. Tarkenton had in fact threatened

Bolton that he would make such a filing, unless Bolton paid

him off. See Bolton Declaration. The facts discussed above

- 15 -



establish the motive for the scheme and link Jenks, Smith,

and Tarkenton in its implementation.

The Commission has expressly recognized that "there

is significant potential for abuse of the allotment process"

and has taken concrete steps attempting to curb such abuses.

Abuses of the Commission's Processes, 5 FCC Rcd 3911, 3914

(1990). In the instant case, the Commission has been

presented with evidence that its processes are being abused

~y a party with the motive to do so and a history of

questionable use of those processes. The Commission should

address the situation and dismiss Jenks' counterproposal in

this proceeding, rather than wait for further abuses of its

processes and allegations that it ignored warning signs of a

serious problem.~1

Additionally, in view of the substantial evidence

discussed above indicating that Tarkenton and Smith,

Commission licensees, abused .the Commission's process by

having Jenks file a sham counterproposal, the Commission

should institute an investigation into the facts and

circumstances surrounding the filing of Jenks'

counterproposal. IOI The Commission has an obligation not to

91 See ~, "BeC! Clues Went Unheeded Since '84," The
Washington Post, September 6, 1991, AI.

101 Design is preparing to file a "Request for
Commission Inquiry," asking the Commission to initiate an
inquiry, pursuant to Section 403 of the Act, 47 U.S.C. 5403,
investigating the actions and motivations of Jenks,
Tarkenton, and Smith in this proceeding.
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allow its administrative process to be abused by purely

obstructive pleadings. See United Church of Christ v.

F.C.C., 359 F.2d 994, 1005 (D.C. Cir. 1966). See also,

Dubuque T.V. Limited partnership, 4 FCC Rcd 1999, 2000

(1989).

C. TBB COlIKISSIOR CAlI SATISFY ALL PARTIES BY ALLOT'l'ING
CBADBL 223A '1'0 BOIIDOR.

If the Commission chooses not to dismiss Jenks'

counterproposal for the reasons described above, it can still

accommodate all parties to this proceeding by adopting the

alternative proposal Design previously presented to the

Commission, under which the Commission would have allotted

Channel 223A to Bowdon, rather than Channel 288A. By so

doing, the Commission could have granted the proposed

substitutions at Griffin, Sparta, and Hogansville. Design's

alternative proposal would therefore have satisfied all

parties to this proceeding by enabling them to effectuate

their proposals to initiate or improve service to the public.

See Design'S "Reply Comments" and technical exhibit attached

thereto.

In the Order, the Allocations Branch declined to

implement Design'S alternative proposal for Bowdon on the

grounds that the proposed allotment of Channel 223A to Bowdon

would violate the minimum distance separation requirements of

Section 73.207 of the Rules, as amended effective October 2,

19~9. The Branch asserted that it must evaluate the Bowdon

- 17 -



counterproposal, and any alternative thereto, under the new

spacing rules in effect for proposals filed after October 2,

1989, even though the Bowdon proposals respond to proposals

filed before that date, citing to Second Report and Order in

MM Docket No. 88-275, 4 FCC Rcd 6375 (1989).

The Branch's position on this issue is contrary to

sound public policy and applicable precedent. Design's

alternative proposal would allow the best possible service to

the public by accommodating the interests of all parties to

this proceeding. The proposal would have enabled both Design

and AMCC to upgrade their stations' facilities, and even

stations serving Hogansville and Bowdon would have realized

substantial service increases. III This proposal would have

resolved the parties' conflicting claims in a manner ensuring

the "fair, efficient and equitable distribution of radio

service" required by the Communications Act. 47 U.S.C.

S 307(b).

The Order nonetheless implemented a resolution which

satisfies only Qn! party and potentially serves only one

community.121 The dramatic differences between the service

111 As demonstrated in the technical statement attached
to Design's Reply Comments in this proceeding, a Bowdon
facility operating on Channel 223A with 3 kw would serve
2,248 more persons than a Bowdon facility operating on
Channel 288A using 6 kw.

121 Moreover, as discussed supra, given the questionable
circumstances surrounding Jenks' counter-proposal, the
Commission should question Jenks' motives in filing for an
allotment to Bowdon as well as the likelihood that he will
ever in fact provide service to that community.
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gains that would have been realized under Design's

alternative proposal and the gains that may be realized under

the allotment adopted in the Order highlights the public

policy issues favoring Design's alternative.

Moreover, the Branch was not compelled to reject the

alternative under the Second Report and Order in MM DOcket

No. 88-275. Nothing in that decision, or elsewhere in

Commission precedent, compels the result of separating a

counterproposal from the underlying proposal to which it

responds for purposes of applying the new spacing rules. It

would clearly be more reasonable and to consider all parties

to a proceeding under the same spacing rules, than to apply

different rules to different parties, depending on when they

entered the proceeding.

The Policy and Rules Division's recent decision in

Gosnell and Osceola, Arkansas, DA 91-920, MM Docket No. 87

619, released July 23, 1991, wherein the old spacing rules

were used as a basis for assigning a Class A channel to

Osceola, Arkansas in order to resolve conflicting allocations

proposals, provides a model, and an apt precedent, for

accommodating all proposals in this proceeding. In Gosnell

and Osceola, the Allocations Branch had initially made three

related changes to the Table of Assignments, but had

dismissed a conflicting proposal to allot a channel to

Osceola, Arkansas, because the party advocating that

allotment had been one day late in filing its expression of

- 19 -



interest. Gosnell and Osceola, 4 FCC Rcd 6170 (Allocations

Branch, 1989). On reconsideration, the policy and Rules

Division declined to resurrect the Osceola allotment, based

on the lack of a timely expression of interest.

Nevertheless, on its own motion, the Division used "a recent

Commission engineering analysis" to locate an alternate

channel that it could allot to Osceola using the old spacing

rules. In determining to use this procedure, the Division

noted that "[t]he availability of an alternate channel for

allotment to Osceola removes the need to comparatively

consider the merits of the proposals in this proceeding." DA

91-920, slip Ope at 5, note 7.

By evaluating the alternate Osceola proposal under

the old rules, even though it was not suggested by the

Commission until after OCtober 2, 1989, the staff clearly

showed that it could and would consider all proposals in a

proceeding under the old rules if the initial proposals in

that proceeding were filed before OCtober 2, 1989. Moreover,

the decision reflects that the staff has the discretion to

exercise flexibility to adopt an equitable solution to an

allocation proceeding when such a solution would further the

public interest with no adverse impact on any party.

The Allocation Branch should similarly evaluate

Design'S alternate proposal for Bowdon under the old spacing

rules. This proposal is part of a proceeding that began

under the old rules and it should be receive the same
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consideration as the proposals to which it responds.

Furthermore, the proposal would resolve this proceeding to

the benefit of all. Moreover, this resolution would not lead

to a flood of similar petitions, because only a relatively

small number of allocations proceedings remain which were

opened before October 2, 1989, and fewer still offer the

unique public interest benefit of satisfying all parties by

application of the old rules. Finally, a refusal by the

Branch to assign a channel to Bowdon under the old spacing

rules in order to accommodate the Design and AMCC proposals

would be arbitrary and capricious as such a refusal cannot be

reconciled with the Division's action in Gosnell and Osceola,

supra. 13/

13/ The use of the old spacing rules in Gosnell and
OSceola as a basis for allotting a channel to Osceola cannot
be justified on the grounds that the allotment of a Class A
channel to Osceola had initially been proPosed prior to
OCtober 2, 1989. In view of the Division's holding that the
Allocations Branch had properly refused to consider the late
filed expression of interest in the Osceola channel, the fact
there once had been a valid Osceola proposal was of no legal
significance and .thus provided no basis for the Division's
decision to allot a channel to Osceola under the old rules.

- 21 -



D. CONCLUSION

For the foreqoinq reasons, it is respectfully

requested that the Branch reconsider its "Report and Order"

in this proceedinq, dismiss Jenks' counterproposal as one

desiqned to obstruct and abuse the Commission's

administrative processes, and qrant Desiqn's and AMCC's

inter-related proposals to substitute Channels 248C3 for 249A

at Griffin, Georqia; 249C3 for 249A at Sparta, Georqia and

288A for 248A at Hoqansville, Georqia. Alternatively, the

Commission can satisfy all parties to this proceedinq, in a

manner consistent with public interest considerations and

applicable precedent, by qrantinq the above chanqes to the

Table of Assiqnments as well as assiqninq Channel 223A to

Bowdon, Georqia.

Respectfully submitted,

James S. Blitz
ARENT, FOX, KINTNER, PLOTKIN

& KAHN
1050 Connecticut Avenue, N.W.
Washinqton, D.C. 20036-5339
Telephone: (202) 857-6022

Counsel for Desiqn Media, Inc.

September 19, 1991
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DECLARATION OF MICHAEL BERGNER



- -.... ~ - .-

DECLARATION OF MICHAEL BERGNER

Michael Bergner atates under penalty of perjury as
follows,

1. I am an attorney and prot.ssional radio station
broker, and have worked in the brokerage bUlinel1 lince 1987.
In September, 1990, I was asked to .ssilt Bowdon Broaacasters
in its attempt to resolve a conte.ted rulemakinq proceeding
at the FCC. Specifically, Bowdon Broadcalter. and an
unrelated third party, Terry Jenk., had each filed proposals
to allot FM Channel 288A at Bowdon, Georgia. Thoae proposals
were mutually exclusive with the initial proposal of Desiqn
Media, Inc. ("DMI") and ~exander Mitchell Communications
Corp. (ItAKCC") to upgrade Station WQUt.(FH), Griffin, Georgia,
by changing that Itation's channel from 249A to 248C3, and to
upgrade Station WSKS(FM), Sparta, Georgia by changing that
.tation'S channel from 249A to 249C3. Both of tho•• latter
proposals were contingent on the ul. of Channel 288A at
Hogansville, Georgia.

2. After the counterproposals were filed, Bowdon
Broadcasters received. offers from OKI and AKCC to pay it to
dismiss its counterproposal, which offerl Bowdon Broadeastars
was willinq to accept. The amount that OKI and AMCC were
wil1inq to pay Bowdon Broadcasters for the dismi.sal of its
counterpropolal was eignificantly greater if Mr. Jenkl also
aqr.ed to dismiss hil counterproposal. Bowdon Broadcasters
and the other parties to the rulemaking attempted to qet in
touch with Hr. Jenks to s•• whether, and on what terma, he
would diami•• his counterproposal by writing to him at the
addre'l in Louisville, Xentucky that he had listed in his
counterproposal. The letter. were unanawered. Efforts were
also made to obtain a telephone number for Mr. Jankl, but- hi.
phone was unlt'ted. After tryin9 without success to initiate
settleD8nt negotiations with Hr. Jenlc. by mail, Bowdon
Broadcalter'. retained me to go to Louisville, Kentucky to
speak with Mr. Jenks face-to-face and .e. whether I could
persuade him to accept rea.onable tar.ms for the di.missal of
his counterproposal.

3. I flew to Louisville on Saturday, September 22,
1990, and, on my arrival that afternoon, I ~~nt to Hr. Jenk'.
home, unannounced, where I found him workinq in his garden.
Kr. Jenks was obviously surprised by my sudden appearance,
and by my que.tions concerninq hi. counterproposal. In
response to my question., it was apparent. that Mr. Jenks knew
nothing about broadealting or the pee's rulemaking or
application procedure.. I'or instance, he was unaware that
the channel h. had proposed for Bowdon was a Class A channel
and he had no idea ae to what the value of a Bowdon Claaa A
PH station might be. Mr. Jenk8 .tated that a friend of his
in the Bowdon area had lugg.sted he file for the Bowdon
frequency. Kr. Jenka reiterated to me that he was not



intere.ted in .ettlinq the cas. or even discussing po••ible
••ttlement term.. In my experience, such a total
un~11linqn.ss to di8CUS. 8ettlement by a per80n such a8 Mr.
Jenks, who ie neither local to the area where a channel ia
propo••d nor a minority, and thuI, could have no realistic
expectation of winning a comparative hearing were the
proposed channel allotment to be made, was highly unusual.

4. Sublaquently, in a later phone conversation I
learned fram Mr. Jenks that hi' friend who suggelted that he
file for the station wa. an attorney in Carrolton, Georgia,
Gleemer Lee Smith.

5. As I was aware from OKI that Oallal Tarkenton had
threatened PKI that he would file • counterproposal in MM
Docket 90-309 to block WQUL'8 proposed upgrade, and that
Tarkenton owns a atation in the Carrolton, Georgia, area, and
bas.d on the fact that Tarxenton had the moat to gain if the
upgrade wa. blocked, I suspected that Gleemer Lee Smith was
also Tarkenton's attorney and had contacted Hr. Jenks on
Tarkenton's behalf. To conf1r.m thi. auapic!on, I called
Gleemer Lee Smith'. office in Carrolton, Georgia, shortly
after my visit to Hr. Jenks. When the receptionist answered
the phone, I asked to .peak to Dallas Tarkenton. She
responded that Hr. Tarkenton had left the office "just a few
m.inute, ago," and Ihe offered to take • me••age for him.

Date. #/ ~~:=-
~r
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TECHNICAL STATEMENT
DESIGN MEDIA, INC.

WQUL (FM) RADIO STATION
GRIFFIN, GEORGIA

September 1991

The enclosed exhibits were prepared by Bromo Communications,

Inc. on behalf of Design Media, Inc., WQUL (FM) licensee.

Exhibit 11 indicates the 70 dBu of a Class A allocation at

Bowden, Georgia; WBTR (FM), Carrollton, Georgia; WMJK,

Newnan, Georgia; the application of Steven D. Tarkenton at

Zebulon, Georgia and the license of WJGA, Jackson, Georgia.

All of these 70 dBu contours are shown with solid lines and

are contrasted with the 70 dBu of the C3 proposal at Griffin,

Georgia by Design Media, Inc. shown on the exhibit with

broken lines. Exhibit 12 indicates the same facilities with

a 60 dBu contour.



The following is a list of coordinates and facilities used to
determine these contours.

Zebulon, Georgia

WMZK
Newnan, Georgia

WBTR
Carrollton, Georgia

WJGA
Jackson, Georgia

Bowden, Georgia

Griffin, Georgia
proposed C3

33 05 11 North Latitude
84 19 11 west Longitude
6 KW
349 meters HAAT

33 26 22
84 42 42
1.0 KW
432 meters HAAT

33 33 54
85 01 02
.58 KW
498 meters HAAT

33 16 37
83 57 59
2.15 KW
304 meters HAAT

33 28 54
85 19 34
6KW
399 meters HAAT

33 20 30
84 18 00
25 KW
352 meters HAAT



AFFIDAVIT AND QUALIFICATIONS OF CONSULTANT

state of Georgia
st. Simons Island
County of Glynn

)
)
)

ss:

CLIFTON G. MOOR being dUly sworn, deposes and says that he is
an officer of Bromo Communications, Inc. Bromo has been
engaged by Design Media, Inc., licensee of WQUL (FM)
to prepare the attached Technical Exhibit.

His qualifications are a matter of record before the Federal
Communications Commission. He has been active in broadcast
engineering since 1966.

The attached report was either prepared by him or under his
direction and all material and exhibits attached hereto are
believed to be true and correct.

This the 9th day of September, 1991.

dd~ J; I14t--
CLIFToH':I--.,:M:.c"O....,O....,R~-·-~-----
Affiant

Sworn to and subscribed before
me this the 9th day of
September, 1991.
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EXHIBIT C

DECLARATIOH OF LEOHARD BOLTON



DECLARATION OF LEONARD BOLTON

Leonard A. Bolton states under penalty of perjury as
follows:

1. I am Vice President and Managing Partner of
Design Media, Inc. ("DMI"), licensee of Stations WQUL(FM) and
WKEU(AM), Griffin, Georgia.

2. On September 28, 1989, OMI filed a petition for
rulemaking with the FCC in which it requested that the FCC
upgrade WQUL from a Class A to a Class C-3 station by
substituting FM Channel 248C3 at Griffin, Georgia for WQUL's
existing channel, 249A. In order to make this channel
substitution possible, OMI proposed that the FCC substitute
Channel 288A for Channel 249A at Hogansville, Georgia.

3. On January 30, 1990, at approximately 9:55 a.m.,
the receptionist at Stations WQUL/WKEU took a call from an
individual who identified himself as Dallas Tarkenton from
Athens, Georgia and asked for information as to who owned the
stations. The receptionist told the caller that the stations
were owned by DMI, that I was one of the owners of DMI and
that I was not available to talk with him at that time. The
caller then left his phone number and a message for me
indicating that he "was very interested in. talking to [me]."
A copy of the phone message that the WQUL/WKEU receptionist
took for me concerning this call is attached as Exhibit A
hereto.

4. I returned Mr. Tarkenton's call at approximately
11:00 a.m. on January 30, 1990. When I called Mr. Tarkenton,
he informed me that he had discovered through "his engineer"
that OMI had filed the rulemaking petition referred to above
and that his son was one of the applicants for the frequency
in Hogansville that would need to be changed in order to
accommodate WQUL's proposed upgrade. Mr. Tarkenton also made
a point of telling me that he "put up all the money" and
"called all the shots" with respect to his son's application.
He further stated that he had attempted to settle the
Hogansville proceeding, acting under a "power of attorney for
his son," by buying out all of the other applicants.

5. After providing this background information, Mr.
Tarkenton told me that the reason he had called me was to see
whether he could work with DMI, and make some money for
himself, by securing a paYment from DMI to secure his
cooperation in connection with DMI's proposal to upgrade
WQUL. Mr. Tarkenton explained that he could file a proposal
to use 105.5, the frequency that DMI had proposed to
substitute at Hogansville, in one or the other of two towns
not presently served by any station and the filing of such a



proposal would effectively block OMI's proposed upgrade by
precluding the channel substitution that OMI had proposed for
Hogansville. He stated that he had not told any of the other
Hogansville applicants about the possibility of blocking
WOUL's upgrade and that he doubted whether any of them would
think of the possibility on their own. He then stated that
he would continue to try to settle the Hogansville proceeding
and that, for a price, he would not interfere with OMI's
efforts to upgrade WOUL. In the course of my conversation
with Mr. Tarkenton, he stated that he had no desire to serve
any particular community, but rather, "was in it [presumably
referring to the application process] for the money." He
also told me that he had been involved in a lot of rulemaking
proceedings and had made money in everyone.

6. I had never met or spoken with Mr. Tarkenton prior
to returning his calIon January 30, 1990. I regarded Mr.
Tarkenton's remarks as a blatant attempt to extort money from
DMI in return for his not filing a proposal with the FCC that
would block WOUL's upgrade. Therefore, immediately after
talking with Mr. Tarkenton, I advised OMI's engineering
consultant and FCC counsel of the substance of the call and I
also wrote a memorandum to the file to memorialize the
substance of my conversation with Mr. Tarkenton. A copy of
this file memorandum is attached as Exhibit B hereto.

7. Subsequently, two counterproposals which, if
granted, would block the substitution of Channel 288A at
Hogansville and, thereby block WQUL's proposed upgrade, were
filed. Both proposals were to assign Channel 288A to Bowdon,
Georgia. One of these proposals was filed by Bowdon
Broadcasters and the other was filed by Terry Jenks of
Louisville, Kentucky. These counterproposals were also
mutually exclusive with a proposal to upgrade the facilities
of Station WSKS at Sparta, Georgia.

8. Bowdon Broadcasters agreed to dismiss its proposal
that Channel 288A be assigned to Bowdon, Georgia in exchange
for a payment of $15,000 and, pursuant to the agreement,
Bowdon Broadcasters filed for dismissal of its Bowdon
counterproposal on October 3, 1990. OMI attempted to get
Jenks to dismiss his Bowdon proposal for a cash payment, but
Jenks steadfastly refused to consider dismissal for any
amount.

9. After Bowdon Broadcasters dismissed its Bowdon
counterproposal, a media broker, Robert Thorburn sent OMI an
unsolicited offer to purchase WOUL for $2.3 million that he
had received from Dallas Tarkenton. The amount of the offer
was the same amount that OMI had paid for the stations in
1986. At the time Mr. Tarkenton made this offer, WQUL was
worth approximately $1.6 million using the standard industry
formula for calculating value of 8 x cash flow. However, an
appraisal made by a recognized broadcast appraiser based on



an analysis of sales of comparable stations to determine what
WQUL would be worth as a Class C3 station, established that
the value of WQUL as a Class C3 station would be in excess of
$5 million.

10. Although OM! challenged the bona fides of Jenk's
representations that he intended to apply for, and construct,
a station in Bowdon, Georgia in the original rulemaking
proceeding, DM! did not submit the information contained
herein in the rulemaking proceeding because it had no



P.O. BOX 997 1000 MEMORIAL DRIVE GRIFFIN. GEORGIA 30224 /4041227-5507

FILE MEMO 1/30/90

Re: Dallas Tarkenton
Conversation

On Tuesday, January 30 at 9:45, Dallas Tarkenton called me at

my Griffin, Georgia offices. I was engaged in a meeting and

returned his call at 11:00 am.

Mr. Tarkenton revealed that he had discovered through his
engineer that we had petitioned for rulemaking to upgrade
WKEU-FM from Class A at 97.7 to Class C-3 at 97.5, substituting
105.5 as a workable frequency for the applicants for the Hogansville
Georgia allocation.

Mr. Tarkenton stated that his son was one of the Hogansville
applicants, but that he (Dallas) put up the money and 'called
all the shots'. Mr. Tarkenton further revealed that he, acting
as power of attorney for his son had attempted to settle the
Hogansville process by buying out the other three applicants.
Later in the conversation, upon questioning from me, he stated
that he had offered each of the other applicants $100,000
to step aside.

Mr. Tarkenton stated that the purpose of his call waR to see
if he could work with us and make some money for himself through
a payment from us to secure his cooperation.

He told me that he could put in an application on 105.5 for
one or the other of two towns in the area not presently served
by radio, effectively blocking Hogansville from using 105.5
and us from getting an upgrade using 97.5.

He stated that he had not told the other Hogansville applicants
of this possibility and he doubted they would even think of
it.

He then stated that he would continue trying to form a settlement
group as the surviving applicant and for a price would not
interfere with our upgrade efforts.

Among some of his more interesting comments were that he had
no desire to serve any community, he was in it for the money.



Observation:

If Mr. Tarkenton's son is a bona-fide applicant, why is daddy
calling the shots in violation of certain FCC regulations?

Secondly, this is the most blatant example of attempted extortion
that I can cite from personal experience, and ought to be
a criminal violation if indeed it is not.

I immediately called Gil Moor, our consulting engineer and
related this event to him to enlist his aid in seeking counter
strategies. Later on January 30, I reached our FCC attorney,
Jay Baraff to ask him to formulate alternate strategies and
research our legal position.

,





EXHIBIT D

PURCHASE OFFER FROM DALLAS TARKBN'l'ON


